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o County and District Eumﬁﬁiﬂ:}émts

FROM: F&mck haeggan l?lle;:uty Supmmendmi A
Finance, Technology, and Information Servicss

SL’BIECT Feus, 'li%égzmsié& and f}:hz-:f m;rg,az

Sahml s%wmct admmﬁtm frex t’:ﬂﬁ}f ask ﬂw D WMM&M to gmmde a/&‘ itional
guidance on the matter of foes, Thig Advisory which supersedes Fiscal M nagr:ment
Advisory 87-03 is mamded for that purpose, and reflects the most recent !egsiauon
and California Supreme Court imerpretations. The following narrative contains &
number of conclusions based on tegal references. Most of these references areto 3
particylar case or opinion, Those conclusions without atiribution represent the
opinions of the Department’s Legal Office.
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PU!LIL 3CH@0L5 -L- ANﬂ ABU{T SCHGDI,S

A pupil enre uxmd to pay az:zy

o

fce féapusn or m}m t;harge not speccall 'y anthﬂnzcd by

With this languagﬁ ﬁw Stﬁtﬁ Eeard of Bducatmu ma&c alw tha: fms are not w
 be imposed except where specifically authorized by law. This administrative

regulation, or "law” of the State Board was promulgated based on the authority

of Article IX, Section 5 of the California memmtwn* Article IX, Section 5

;:mi?idna for a free school systeni:

*The Legislature shall provxds im* a systzem nf common
schools by which a free school shall be kept up and
supported in sach district at least six months in every vyear,
after the fzrsz year in which a school has bcm astabhslwd "

’I'ht Stam Supmm Court in 18
sducated at pak}hﬂ zxp-msa 2

1d tixat this pmwswn éﬁbﬂﬁé s*mdmm o be

.....

agp ArOtUs, musms,i mstmmenzs, umfm‘mm or Qﬂi“:l“ egmpmmt

"Fhe: sdministrative regulation noted above prohibited fe&s ewum those
“specifically authorized by Iaw‘ Cm'mm faes havs bﬁﬁn amhcmmd by law
since the rule was pmmu] gm@d : ST

&c%nbﬁﬁ it tkm egnmm as an mmgmi companm* uf pubhc cdusamn, thr:y are a
part of the educations] program according to this decision.

‘The court held that the ", imposition of fees for e:dzacaum&l a;._ tes Y
public high school districts violates the free school guarantee. The wmnmnona}
defect in such fees can neither be corrected by pmvm!mg waivers to mdigen
smdcm:s nor justified by pl&aimg financial hardghip.”

C;al%~ Cers No. WNBAT1, 1942
43~a Ceas 34 899 (1984)



The quaanan C‘mﬁc SO ’
school mansportat

fohor
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Fees that a distrdcr may collect for fumi Hing

39526)

A goveming be

materials 1o agmgsﬂ for
items the pupil has fabricated from such mamrmls for his or her own
use. Such fees may not exceed cost. {Education Code section

Fees that aizd‘ strict may charga:m. | ANSE jon ) om. -
school ander limited mrc*um;tancm {Educatmn Caﬁn sections
38028, 39807.5 and 39837} TN .

| 1o pnpmis, (Edtmmaﬁ {f@dﬁ sactions

Charges for food serve
393?0«393?4 35876)

Charges 1o the parent or guanhan of any pupil whe mses a bwk,_
defaces books or other school property, Liability limits for lost
items or damage are adjusted annuvally by the State Superintendent

of Public Instruction purseant (o statute, (Edtscaxmn Code sectio

48504}

Charpes fm- ﬁﬂﬁ trips or excursior ,,"pﬁmmpaily fnr uﬁnspormnm
The authority te charge a fee for field mps Of eXCUrsions za“nm
direvtly stated in the Education Code. Ratber, it provides thar "No

pupil shall be prevented from making the field tip or excursion

bat;«%mc of lack af sufﬁct nt funda.“ (Eﬂucatmn {?eda 5&&9«1
0y e e

tb‘?uiﬁiiﬁ who may be in}urcé whllc participating m’ ield tr ?5 4G
cost of the insurauce mav be paid by e pupil or hig pmmzz»
{Bducation Code section .}5“’?31}

Governing boards may expend fmm t}m general fund of ﬂw district
any money which is budgeted for community services to sstablish
and maintain community service classes. They may charge student
fees not o excesd the cost of maintaining such classes, (Education
Code section 5}1315} : o o o

may abargc & tuition fee to adults for any class
except classes in Enghsh and citizenship for forcigoers, classes in
elementary subjects, and classes for which high school credit is
granted when taken by a person not haidmg a hagh school diploma.
{Education Code mnau 5261%)

: _.-:ﬁcatﬁy authmzes cercain fees. Empt for home to
on fees discussed later, none of those Code sections have been
z:ha;llens;ed and the Harpzell v, Connell decision did not directly mle on their

ity. Therefore, dismicts may continue to levy fam as authorized in the
owing Fducation Code sections: — |




Districts must provide, and each member of an athletic team must
have, accidental death, injury and medical insurance coverage. The
cost of such insurance may be paid by the pupil unless the pupil is
g:zzg@tlg}m pay for such insurance. (Education Code sections 32220-

A school district may mquim\ a deposit from 2 borrower of school

band instruments, music, uniforms, and other regalia for use on an
excarsion to # foreign country. (Education Code section 40015)

‘Pupils whose parents are actaal and legal residents of an adjacent

foreign country or an adjacent state shall be charged & tition fee.
{Fducation Code sections 48050 and 48052) :

The regulations of the governing board may provide for the sale of
materials purchased from the incidental expense account to pupils
in clagses for aduls, for pse in connection with soch classes, The
proceeds of all such sales shall be deposited in that acocount

- {Education Code section 52615). A high school district board may

charge for textbooks used in classes for adults or impose a
refundable deposit on loaned books. {(Bducation Code ssction

- 60410}

© The governing board of a school district may gell class material to

persons enrolled in classes for adubs. This may include materials
necessary for the making of articles by students enrolled in adult

3 é;fiumxitm,. The materials shall be sold at not less than the cost W

the district; any artcle made shall be the property of the person who
made it. (Bducation Code section 39327)

The soverning board of any elementary, high, or unified school
district may charge & fee for school camp programs, provided that
paveent of such fes i3 not mandatory. No pupil shall be denied the
; wnity to participate in a school camp program becanse of
non-payment of the fee, (Education Code section 35335)

. Families utilizing child care and development services shall be

charged a fee by the school district, but no fees shall be assessed
against families whose children are enrolled in the state preschool
program, or for such services provided to severly handicapped
children  (Bdocation Code sections 8263{c)f) and B250(d).).
Standards for fees appear in Fducation Code section 8265, The
school district may also impose a fee for ¢ program of supervision of
children before and after school. (Education Code section 8487

School districts may offer & fingerprint program for children in
kindergarten or newly enrolied children and shall assess a fec to the
parent or goardian who chooses to participate. (Bduocation Code
section 32390) .



dons of the Attorney General muntwmd earlier indicate that chafge:s may (N J
vied for the following: _ : 5

A. A deposit in the nature of a guarantee that the dismict wonld be
reimbursed for loss 1o the district on sccount of breakage, damage
10, or loss of school property. S

B.  Anadmission charge to an exhibit, fair, theater or similar activity for
mstruction or extracurricular purposes when a visit to such places is
part of the districts educational program,

C. A wition fee or charge as a condition to enrollment in any class or
course of instruction, including a fee for attendance n a summer or
vacation school, a regisration fee, a fee for a catalog of courses, a
fee for an examination in a subject, a late registration or program

. change fee, a fee for the issuance of a diploma or certificate, or g
charge for lodging. e

D. Membership fees in a student body or any student organization as a
condition for enrollment or participation in athletic or other
curncular or extracurricular activities sponsored by the school.

E.  Education Code section 48053 prohibits charging an apprentice, or
his or her parents or guardian, for admission or attendance in any -
class.

F.  Textbooks and workbooks must be furnished without charge by
tlementary and high school districts except for classes for adults, A
charpe may not be made for their use (Bducation Code sections
60070 and 60410),

Edupaton Code section 40011 provides: -

"Writing and drawing paper, pt:n:s uﬂv;s blackboard ms{:rs crayons,
lead pencils, and other necessary supplies for the use of the schools,
shell be furnished wnder direction of the poverning board of the
~ school district.” S o
The Artorney General has i&éuéd-an opinion interpreting this langusge. He was
i:*:s%ad specifically whether a student could be required to farnish any or all of the
following:

\rt material for art classes and mechanical drawing sets

B, i oth 1o be used in dmssmakmg classes and wood for carpentry
tlagses :

C.  Gym suits and shoes for phvsical education ciasses



' D.  Bluebooks in which to write a final examination

E. Paper on which to write & theme or report when such thcmc or
report is 2 required *&smgnmmi

T!m Attornzy General cmciudzd ﬁmr a!l ﬂw above«mmttonﬁd materials were

"necessary supplies” and as such bad to be furnished by the school distict. He
reasoned that the articles listed in A, B, €, and D, "appear to be supplies that must
be available o students in order to participate in regular classroom work in the
particular subjects involved.” As to E, the Attomney General stated that “paper to
be used on which to write a theme m’w;mn must also be furnished when required

as a part of the classroom xcuvuy

The Attomey General limited his discussion to tl:zc qucsuons 5pac:ﬁcaliy as)md
and did not state what materials a district is not obligated to furnish, However: .

“[slupplies,. .must be farnished free of cost to stodents when the
supplies are what might be termed ‘school supplies’ and are

necessary in order for the students to pursue a course of study.”

The Atzamc" General's use of ihf* term "school sugg}hcs is meant to ex»::}ud& from
the district’s obligation those items or maerials which, although necessary for
class participation, are essential regardless of whether or not a person is 2 student.
Fo ipde, & school district would not be obligated to furnish corrective lenges,
clothes, and so forth. Such items are needad whather or not one is 2 studeat.

Specifically with respect to gym clothes, Edz.z:: ation Code sccuon 49066(b} states
that: "No grade of 2 pupil participating in a physical education class, however,

may be adversely affected due to the fact that the pupil does not wear
smndmﬁmmﬁ physical education apparel where the failure to wear such apparel

arises from circumstances beyond the control of the pupil,” such as, for example,
lassk of funds.

It should be ﬁuxmzmﬁ wheihar a fee fc;r a pzmmular ﬂem s 3;:%1{:@521\

suthorized by statute. I not, it should be determined whether o particular item 18
mqumd by iaw 10 be furnished free or whether it comes under the cate pory of
"necessary supplies.” If it dees, then the district muost furnish the item without

charge.

It ix the position ﬁf fhﬁ Department that & school district may miitm*e e athe
to purchase their own gym

clothes of a district specified degign and color $0 301:0
as the design and color are of 4 type sold for general wear outside of school.
Once the required gym uniforms became specialized in terms of included logos,

school name or other characteristics not found on clothing for gencral use outside
of school, they are school supplies and the district must provide those uniforms

_ free of charge.

Tt 15 the opinion c:f the Department’s legal ofﬁw that & sahmi dlsmct may not
charge & fee or require students to purchase necessary materials even if the

5Dps. Cal A_t_t‘y. Gen. Np. N3-4414, 1942



- acondition for all other students not 30 assisted,

v,

On April 20, 1984, the California Saprczm Court érmd@i in Han

programs s::mply becanse they are denominated "extracun
by the lead opinion, the court concluded that "the imposition of fees as a
precondition for participation in non-statutery educational programs offered by
- public high schools on a noncredit basis violates the free schools guarantee of the
- California Constitution and the prohibition against school fees contained in Title

 district maintaing a special fund to assist stadents with financial need. or waives -

.....

wrge for students with financial need. The fee ar charge still mm:m
The court in Harteell v, Connell,

such fee orch

discussed below, held that a fee-waiver policy for needy students does not save
the fee.

35 i:al 3d 899, that a public school district may not charge fees fm’ cducational
ricular.” As expressed

3, Section 350 of the Cali
Ragnlamﬁ;s)

Some significant obscwmnns by tlm various Jx:tsm‘:ﬁs and mmﬁcatxms of the

decizion are as follows: -

A.  The lead opinton was written bry C’!ucf Justice Bmﬂ wﬁh Justices
Broussard and Reynose concurring specifically.  The approach
taken to the issue by the Chief Justice holds that the free school
%uaramee extends to gl activities which constitute an integral,

undamental part of elementary and secondary education or which.
amount to necessary elements of any school's activity. The opinion
concludes that extracurricular activities c:}nstzmte an integral
component of public education, .

B.  The'lead opinion hulds that fes based extracurricular activities are
also illegal under Title 5 California Code of Regulations 330 (3
CCR 330) which prohibits the imposition of ", ALY fee, deposit, or
other charge not specifically authorized by lzw.'

. Apartfrom the fee issue, this particular hewmg has wide machmg '
significance. Along with constutional provisions and statues, any
lation adopted by the State Board of Education or
erintendent of Public Iastruction is @ "law.” Education Code
section 35160, the so-called "permissive code” authority allows
whan% districts to CAITY on any sctviry or zct in any mapner
~which is not in conflict with or inconsistent with, or preempted
by, any law...” P

D.  As noted above, mmml pmwsmns cf‘ the Education Code permit
school districts to impose charges or fees, e.g.; Section 35330 (field
rips and excursions), Section 48909 (charge for lost textbook),

- Section 35335 (school camps), Sections 32220-32224 (requires
members of athletic teams to purchase death, sccident and hospital
insurance), Section 40015 (deposit for use of a school musical
nstrument), Section 39804 (pupil transportation), and so forth. In

ifornia Administrative Code.” (now California Code of




bas t:apamm ﬁgmmn in whwh hc concurs in the judgment, J ustma
Kaus raised the question whether, under the decision, any of the
statutory fess and charges {P.aragr:xph II, supra) would be
unconstitutional. Because none of the statutory fees were in issue,
the court made no ruling in that regpect. The Hartzell decision is
binding precedent for invalidation of any non-statutory fees of the
type examined by that court. Exeept for home to school
transportation fees {Sccmm 39807.53, ﬁm constitationality Gf the
statutory fees and charges is yet to be judicially decided.

E. in a fmmmc the lead opinion states that the: "{a}ducnmna}
activities are to be distinguished from activities which are purely:
recreationgl in character. Examples of the Iamr might include
attending weekend dances or aﬂﬂszm: events.” This statement may
cause future hugatwn on the issue of whether the shalimgxsd fes
based activity is educational or recreationmal, The issue is
complicated by the fact thar while citing an athletic event as
possibly being recreational, the court invalidated a fee based
athletic activity because it wag held to be educational., This could
be reconciled by interpredng the foomote as allowing a fee if the
participation is solely as a spectator.

F The defendants argued that their ftc~wa1vnr pdhcy for nef:dy
students satisfies the requiremoenis of the free school requirement,
They sugpested that the right to be educated at public expense
amounts merely to 2 right not to be financially preveaied from

enjoying educational opportunities The conrt answered that such

an argument plainly contradicts the plain free school language of
the Constitution.

Education Code section 39807.5 allows school districts to c:hargc parents 4 fee
for home to school transportation provided to their children by the ﬁmmt Un %
cmwmutwml f:halienﬂﬂ t§m C’aitfamm Supreme Court in Arcadia Scl istrict
¢ Department of Education,6 upheld the transportation fee statute.
Amm“ *ng m thc cmm. p'—- ﬁ‘mng school districts to charge psrents and

ardians for the wansportaton of students to and from school does not vielate
ornia Cansmnﬁon fm schm}l guarantes, Unlike the extracurricular
] Tartzell v, Connell (supra), transportation is neither an
edumxmmﬁ amvxtv nor an esseatial part of school activity. Home to school
transportation is not included within the free school guaruntes.

62 Caldth 251 (1999)



MNo stamie 5§cc1ﬁcaﬂv anthorizes wition fqr summer whml. ‘mmfem mﬂmn or {'\
any fee or charge is prohibited under Section 350 of Tide 5 Californi =of &
R"Euiﬁﬁﬁm {supra at page 1), which according to the court in Hanzell v

{supra), is & law within the meaning of the wcﬁl&d pcmzsswe pmvxsms cf

Education Code section 35160,

‘The governing board of 2 mhm} district is auzhcsmm to maintain commu
service classes and to charge fees to cover the costs of maintaining such classes
{(Education Code sections 51810 and S1815). These classes may be eonvaned at
sy time during the school vear as may be determined by the gm srping board

{Eduvecation Code section 51812

....... | courses that L
students m gmd& K-12 must complete as part of their inswructional programs,
Community service classes usually include classes in music, drama, art, handicraf
science, litsrature, nature study, nature contacting, aquatzc Sports, ath]em:s, and
other such classes of general interest to the community (See Education ngﬁ,
section 51810). These tlasses arc primarily intended for adults and are oper rsi
10 those minors whom the governing board belicves will profic from
{Education Code, section 5181 1} It. is the Department's position, s;hzwfm, ttsae

-Cummumty service classes are nai mtmdcd tc' tcach required

community service classes may not be used as sumrer schools for K-12 students,
except for the incidental awendance ef students with special interest in the
aubjacts being taught. | .

" The provisions of law relating to contracts whereby private ]pamé:s cc«mimt a
tion of the educational program are not entirely clear. Neither the California
. tion nor the Edueation Code »pz,mfmally prohibits contracis for
edacammﬁ services,  Education Code section 35160 suthorizes districts to
engage in any activity not prohibited by law.
‘131 district from

Section 6, Article IX, of the California Co'ﬁ 'ma pmhmns a ssche
tra sfcmng, rim,my or indirectly, any part of the public school gystem, or the
placing of any part of the public school system under the jurisdiction of any
aushonty other mzm a pﬁbhc ;chm;l authority, This constitutional provision was
~explained in CTA v, Fullerton.7 "That case involved a school districtswhich let &
contract for a private vendor o conduct its driver training program. The.court
beld that the district bad not rransferred 2 part of the school system, but only a
part of the comricolum. The cowrt's reasoning is that the carriculom is only &
- function of the system and not a part of the system. This ressoning would seem
. also to validate contracting for a summer school magmn However, in dicussing
this constitational prohibition, the court stated that the Constitution would be
violated if the conurol and management of the driver training program were to be
transferred to 3 private asthority., This would be true becanse the var

752 Cal. App3d 248, 1978




+ THa] inister the curriculum with the
system constitute, along with the curriculum, & part of the system,
Thus, ing for a st schoul program would be valid under Article IX,
Section & only if the school district maintains exclusive control and managemant
of the educational program,

administrative units authorized to maintain and ads
public school

The requirement for the maintenance of control and management, however, places
the contracting district in a legally impossible position when tuition fees are
charged. If the contractor providing the program charges tuition the district
might thereby be in violation of the prohibition against mition charges.

The Education Code provides anthority for school districts to lease, or allow the
use of, vaneeded school buildings and classroom space, or to enter inte joint
occupancy or joint use agreements with private entities including private schools.
{Education Code sections 39360, 39379, 39380, 19381, 39440, 39444, 39470,
and 40040, st seq.) - - » - . -

When authorizing school buildings to be used by another entity for & summer
school program, however, the district should consider the following:

A When leasing to a sectarian organization, the district must avoid

violating the religiovs establishment prohibition of the First

- Amendment 1o the United States Constitution.  According to the
California Attorney General, a school district cannot jeass or loan
vacant clagsrooms o & sectarian institution for religious purposes

B,  The use granted under the Civic Center Act must not result in a
monopoly for the benefit of any person ar organizaton. {Education
Code section 40041 et seq.) {(E
38130) '

ffective 171798 renumbered to

Education Code section 47605(d) prohibits a charnter school from charging
tuition, but does not mention fees or other charges. Should it be arpued that a
certain educationally based fee or other charge 1S not in the nature of a wition,
the charter school would, nevertheless, be prohibited from assessing them.
Although a charwer school is exempt from the laws goveming school districts

{Education Code section 476103, the California Constitution, which is the highest

law of the state, cannot be rendered inapplicable by the Legislature. Therefore,
any wition, fec or other charge relating to the charter school's educational
program is prhiibited by the free school guarantee of the California Constitnton

Article IX, Section 5, as interpreted in Hagtzell v

850 Ops. Cal. Atty. Gen, 269





